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EFFECT OF JONES ACT ON RIGHT 
OF SEAMEN TO RECOVER FOR 
PERSONAL INJURIES 


The case of Panama R. Co. v. Johnson 
(289 Fed. 964), decided by the Circuit 
Court of Appeals, Second District, upholds 
the validity of the Jones Act, section 33 
of which amends the Act of Congress 
March 4, 1915, section 20, and gives to a 
seaman suffering personal injuries in the 
scope of his employment the same right of 
action at law for damages as railway em- 
ployees under the Federal Employers’ Lia- 
bility Act. The section of the Act referred 
to is in full as follows: 

‘‘That any seaman who shall suffer per- 
sonal injury in the course of his employ- 
ment may, at his election, maintain an ac- 
tion for damages at law, with the right of 
trial by jury, and in such action all stat- 
utes of the United States modifying or ex- 
tending the common-law right or remedy 
in cases of personal injury to railway em- 
ployees shall apply; and in case of the 
death of any seaman as a result of any 
such personal injury the personal repre- 
sentative of such seaman may maintain an 
action for damages at law with the right 
of trial by jury, and in such action all 
statutes of the United States conferring or 
regulating the right of action for death 
in the case of railway employees shall be 
applicable. Jurisdiction in such actions 
shall be under the court of the district in 
which the defendant employer resides or 
in which his principal office is located.’’ 

The maritime law afforded two remedies. 
One was a proceeding in rem, and the 
other was a proceeding in personam. 
Where the proceeding was in rem, the jur- 
isdiction of admiralty was exclusive; where 
it was in personam, the courts of common 
law had a concurrent jurisdiction. And 
when a party came into the common-law 





court with a proceeding in personam, 
which he might have brought in the ad- 
miralty court, the cause was disposed of 
according to the procedure which gov- 
erned that class of courts, ana was tried 
with a jury. But, while a seaman who was 
injured in the service of his ship has from 
the beginning had a right tv sue in the 
common-law courts and to have a jury 
trial, the amount he was entitled to recover 
was not measured by common-law stand- 
ards, but by those prescribed by the mari- 
time law. By that law the vessel owner 
was liable to a seaman injured by the neg- 
ligence of a member of the crew, whether 
a superior officer or not, only for his main- 
tenance, cure and wages. 

It was contended that Congress was 
without power to change the liability of 
ship owners for injury to seamen. By an 
act passed March 3, 1851, Congress 
changed the rule of unlimited liability im- 
posed on shipowners by the maritime law, 
and created a limited liability. Butler v. 
Boston & Savannah Steamship Co. (130 U. 
S. 527, 4 Sup. Ct. 612, 32 L. Ed. 1017), the 
statute limiting liability was before the 
court, and was held applicable to cases of 
personal injury anc death, as well as to 
eases of loss of or injury to property. In 
that case certain earlier cases in the court 
were commented upon, and Mr. Justice 
Bradley, speaking for the court, said: 

‘‘These quotations are believed to ex- 
press the general, if not unanimous, views 
of the members of this court for nearly 20 
years past, and they leave us in no doubt 
that, whilst the general maritime law, with 
slight modifications, is accepted as law in 
this country, it is subject to such amend- 
ments as Congress may see fit to adopt. 
One of the modifications of the maritime 
law, as received here, was a rejection of the 
law of limited liability. We have rectified 
that. Congress has restored that article to 
our maritime code. We cannot doubt its 
power to do this. As the Constitution ex- 
tends the judicial power of the United 
States to ‘all cases of admirality and mari- 
time jurisdiction,’ and as this jurisdiction 
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is held to be exclusive, the power of legis- 
lation on the same subject must necessarily 
be in the national Legislature, and not in 
the state Legislatures. It is true, we have 
held that the boundaries and limits of the 
admiralty and maritime jurisdiction are 
matters of judicial cognizance, and cannot 
be affected or controlled by legislation, 
whether state or national. Chief Justice 
Taney, in The St. Lawrence, 1 Black, 522, 
526, 527; The Lottawana, 21 Wall. 558, 
575, 576. But within these boundaries and 
limits the law itself is that which has al- 
ways been received as maritime law in this 
country with such amendments and modifi- 
cations as Congress may from time to time 
have adopted.’’ 

Coneluding its consideration of this 
question, the court, in the case under con- 
sideration, said: 

‘And if the Congress, as we have seen 
it has, has the power to limit the liability 
of the ship or its owners within the admi- 
ralty and maritime jurisdiction of the 
United States, it must by the same process 
of reasoning have the right to otherwise 
alter or increase that liability. And we 
see no reason to doubt that Congress pos- 
sesses the power to declare that shipowners 
shall be subject to the same measure of lia- 
bility for injuries suffered by the crew 
while at sea as the common law prescribes 
for employers in respect to their employees 
on shore, and that it may specifically pro- 
vide that statutes applying to personal in- 
jury actions of railway employees shall 
apply to similar actions by seamen.’’ 


The question of assumption of risk by a 
seaman executing the orders of a superior, 
was considered in this case, and it is one 
of great interest. The court said, in rela- 
tion to this important point: 


**In considering whether the plaintiff 
voluntarily assumed the risk we may con- 
sider the nature of his employment. This 
man was a seaman, and was injured while 
obeying an order given him by an officer 
of his ship, and which directed him to 
climb the ladder. It is the duty of seamen 





to remain with the ship and to act in obe- 
dience to the commands of the master. 
Disobedience of orders by a seaman may 
involve him in serious consequences, and 
subject him to possible forfeiture of the 
wages previously earned and to imprison- 
ment by the master. And if he leaves the 
ship without the master’s consent and just 
cause he in like manner forfeits his wages 
and is liable to imprisonment. 

‘‘A master of a vessel has authority to 
enforce discipline on his ship, and to com- 
pel the obedience of seamen and may in- 
flict corporal punishment upon them. In 
20 Am. & Eng. Ency. of Law, p. 203, it is 
laid down that his authority in this respect 
‘is of a summary character, and somewhat 
resembles that of a parent over his chil- 
dren, a master over his servants or appren- 
tices, or a schoolmaster over his scholars.’ 
This power he has in order to maintain the 
good order and discipline of the ship. 
And as a means of punishment he may im- 
prison or confine a seaman on the vessel. 
And the misconduct of a seaman may work 
a forfeiture of wages previously earned 
In eases of an aggravated character, it may 
involve, also, an absolute forfeiture of his 
clothing and effects on board the ship. It 
is the duty of a seaman to remain with the 
ship to the expiration of his term of serv- 
ice, and if he quits the ship without justifi- 
able cause he also forfeits his wages already 
earned and his effects on board the ship. 


‘‘All these cireumstaneces must be con- 
sidered in determining whether the plain- 
tiff, in obeying the order given him, can be 
said voluntarily to have assumed the risk 
which was involved. We do not think it 
can be said that as a matter of law the risk 
involved in: obeying the order was so abso- 
lute or imminent that a person of ordinary 
prudence similarly situated would have 
disobeyed it, or that the plaintiff should be 
held voluntarily to have assumed it. We 
do not think that under the cireumstances 
the defendant can be heard to say that the 
plaintiff ought not to have obeyed the 
order, or that in obeying it he voluntarily 
assumed the risk.’’ 
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NOTES OF IMPORTANT DECISIONS 





BURGLARY POLICY HELD TO COVER 
TWO BUILDINGS CONNECTED BY BRIDGE. 
—In the case of General Accident, Fire and 
Life Assurance Corporation v. Cohen, 216 Pac. 
522, the Supreme Court of Colorado holds that 
a burglary insurance policy, covering goods in 
the second story of a building at a given street 
address covered goods in the second story of 
two buildings at that address connected by a 
bridge. In regard to the facts of this case 
and the application of the law thereto the 
court said: 


“The question here is, Was the property al- 
leged to be stolen covered by the policy? This 
question cannot be determined from the policy 
alone. The location of the building, or build- 
ings, as described in the policy, was 1418 
Larimer street, and the policy covered the mer- 
chandise described in the schedule, cotton 
piece goods and cotton goods, furniture and 
fixtures, and described the premises, occupied 
solely by the assured, as the entire second 
floor, the amount of insurance being $10,000 
on the general stock. The evidence shows that 
plaintiffs kept their goods in the smaller room 
in the rear building. For what did they pay 
the premium of $74.50, if their furniture and 
fixtures, and their goods kept in the rear 
building for the manufacture of garments, were 
not covered by the policy and not intended to 
be insured? It is inconceivable that the policy 
could only have been intended to indemnify 
vlaintiffs for loss sustained by burglary from 
the front building only. The plaintiffs must 
surely have desired and intended to have the 
policy cover all the property which they had 
and kept on the second floor of the two build- 
ings. The defendant says there is nothing in 
the policy to indicate that the goods were 
stored in two separate and distinct buildings, 
but were they? The two buildings were con- 
nected by a wooden bridge, and there were no 
means of access to the rear building except by 
crossing on the bridge from the front to the 


be received, to show what the parties meant, 
understood and intended from the words em- 
ployed. Messenger v. German American Ins 
Co., 47 Colo. 448, 107 Pac. 643.” 


PASSENGER IN AIRPLANE IS WITHIN 
INSURANCE POLICY EXCEPTION OF “PAR- 
TICIPATING IN AERONAUTICS.—Apparently 
a case of first impression is Meredith v. Busi- 
ness Men’s Acc. Ass’n, 252 S. W. 976, decided 
by the Kansas City Court of Appeals, holding 
that where insured was killed by accident 
while passenger for hire in airplane, his death 
came within the exception of “participating in 
aeronautics,” which means to share in sailing 
or floating in the air; and no recovery could be 
had in such case under a clause providing that 
“full indemnities shall be paid for injuries sus- 
tained or sickness contracted while the insured 
is engaged in games or sports for recreation.” 


We quote briefly from the court’s opinion: 


“We realize that this is a case of first im- 
pression in this state, but the basic principles 
involved have been applied in the construction 
of contracts. Our attention is called to the 
case of Travelers’ Ins. Co. v. Peake, 82 Fla. 
128, 89 South. 418, where it is said: 


“*A passenger in an airplane flying in the air, 
whether he takes part in the operation of the 
airplane or not, is; ‘paxeip fin’, aeronau- 
tics’ within the intent and m ng of the pro- 
visions specifically excepting such a risk from 
the indemnity contract contained in the 
policy.’ 

“In Bew v. Ins. Co., 95 N. J. Law, 533, 112 
Atl. 859, 14 A. L. R. 983, the court said: 

“Ts a passenger in a balloon, which is not 
directed or propelled by any but natural forces, 
a participant in sailing or navigating the air? 
Is an observer in a military plane, who is not 
piloting it, participating in aviation? Is a mili- 
tary bomber, who does not touch the control 
of the plane, a participant in aviation? Is 





rear. The defendant says that the policy con- 
templates insurance of goods in the front 
building only, and that to cover the goods in 
the rear buildin the policy should have stated 
that it also covered the goods in the building 
in the rear of 1418 Larimer street, had that 
been the intention at the time it was written. 
The courts have quite uniformly held that evi- 
dence of the facts and circumstances, sur 
rounding the parties at the time of the execu- 
tion of the contract, is competent, and should 


the pilot of an airplane which carries an ob- 
server or photographer or the operator of a 
machine gun, over enemy lines, but merely 
drives his machine, participating in military 
activities? It seems to me that the answer to 
all these queries must be in the affirmative, 
although the individual in question is not the 
active agent. The purpose of his flight has no 
influence upon the question of whether or not 
he is participating in aeronautics. His pres- 
ence in the plane makes him a participant in 
the flight which is aeronautical.’” 
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FRENCH MARRIAGE LAW 
By Albert Levitt* 


France looks wpon marriage as a status,* 
which can be validly created by its own 
law or by the law of any other nation. The 
status can be imposed upon two French 
subjects (of opposite sex),? upon a French 
subject and a foreign subject,? and upon 
two foreign subjects. Three things must 
precede the imposition of the marriage 
status; (1) consent of the parties upon 
whom the status is to be imposed; (2) 
capac_ty of the parties to take part in a 
ceremony indicated as legal by the law of 
the place where the eeremony occurs; and 
(3) performance of a legal ceremony.® All 
three (consent, capacity and form) must 
exist at the same time at the place where 
the ceremony occurs or else the status can- 
not be validly imposed and may be lifted 
by annulment proceedings. 


I. CONSENT 


The civil code states that ‘‘there is no 
marriage without consent’’.® The phrase 
is ambiguous. It does not indicate 
whether it is the consent of the parties who 
wish to enter into the marriage status or 
the consent of their parents or guardians 
which is essential. It is submitted that 
the section refers to the consent of the 
parties who wish to enter into the mar- 
riage status, because if that consent is 
lacking the imposition of the marriage 
status is completely aborted.” But,-if the 


*Special Assistant to the Attorney-General of 
the United States. 

(1) Marcel Planiol; Traite Elementaire de Droit 
Civil, Vol. 1, p. 238 (8th Ed. 1920). Hereafter cited 
as “Planiol.’’ Compare Stoop v. Stoop, 6 Clunet 
66 (1879) which states that ‘‘Marriage is a contract 
growing out of natural law and ‘droit de gens.’ ”’ 

(2) Planiol 245. 2 Clunmet 273 (1875) Clunet, 
Journal of International Law will be cited here- 
after as “C.” 

(3) 9 Clunet 84 (1882). But public policy may 
oppose such a marriage. For an interesting com- 
ment, see 40 Clunet 511 (1913). A protest is made 
against forbidding a French officer from marrying 
a native woman of Anam, French Indo-China, by 
whom he had had two children whom he wished 
to legitimize. 

(4) 16 Clunet 104 (1889). 

(5) Civil Code, 2ist Ed. 1921. 
Dalloz. Hereafter cited as “‘C. C.” 

(6) C. C. Art. 146, 


(7) C. C. Art. 180; Planiol 329. 


Paris. Libraire 





consent of other persons interested for 
various reasons in the performance of the 
marriage ceremony is lacking, it may be 
a possible ground for bringing annulment 
proceedings, which may or may not result 
in the destruction of the marriage status.® 

The consent of the parties to the mar- 
riage must be freely given at the time the 
ceremony takes place,? and, if the cere- 
mony occurs in France, the fact (of con- 
sent) must be noted upon the marriage 
certificate.?° 
W. CAPACITY TO TAKE PART IN A 

CEREMONY OF MARRIAGE 

The general rule is that the capacity to 
be a party to a legal marriage is deter- 
mined by the national law of the would-be 
spouse.!! If, however, the lex patriae con- 
flicts with French public policy, the French 
courts will apply their own law.1” Where 
the nationality of the would-be spouse is 
uncertain or unknown the law of his domi- 
eile or residence will govern.* 

French law governs the capacity of all 
French subjects at home or abroad3* The 
capacity of a French subject is personal 
and relational. He is personally capable 
of entering into the marriage status if he is 
of sound mind?® is not bound by an exist- 
ing marriage,® and has attained to the 
legal marriageable age, which is eighteen 
full years for males and fifteen full years 
for females.17 The President of the Re- 
public!* can dispense with the age require- 
ment for weighty reasons of public pol- 
iey.1®, The dispensation is rarely granted 

(8) C. C. Art. 182 to 187. 

(9) C. C. Art. 76. Art. 1109 to 1114. 

(10) C. C. Art. 76. 

(11) 31 Clunet 394 (1904); 25 Clunet 745 (1898); 
25 Clunet 1080 (1898); 16 Clunet 104 (1889); 
Clunet 1192 (1918); 44 Clunet 602 (1917); 47 C. 206 
(1920); 48 C. 184 (1921); 47 C. 633 (1920). If the 
parties agree not to be bound by their national law 
at the time of the marriage and to be governed 


by the French law, the French law will govern. 
20 Clunet 896 (1893); Cf. 46 C. 286 (1919). 

(12) 41 C. 201 cme} 41 C. 202 (1914); 
223 (1891); 1 C. 31 (1874). 

(13) 35 C. 813 (1908); 34 Clunet 147 (1907). 

(14) C. C. Art. 3. 

(15) Planiol 242. 

(16) C. C. Art. 147. 

(17) CC. C. Art. 144, 

(18) In the earlier 
authority. 

(19) C. C. Art. 145, 
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and usually only because of the pregnancy 
of the future wife.?° 

Relational capacity exists if the person 
is not related, within a prohibited degree, 
by blood, marriage or adoption, to the other 
party to the marriage*?; and is not pre- 
cluded by military regulations from enter- 
ing into the marriage status;** and there 
is no danger that the parentage of a child 
already in being, but as yet unborn, will 
be made uncertain by the marriage.”* 

Marriage is prohibited between all legiti- 
mate or natural ascendants and descend- 
ants and between relatives by marriage in 
the same line.?*. In the collateral line mar- 
riage is prohibited between brothers and 
sisters, natural or legitimate.?> It is also 
prohibited between brothers-in-law and sis- 
ters-in-law if the marriage which brought 
about the relationship has been dissolved 
by divoree.2® Uncles are not permitted to 
marry their nieces nor aunts their 
nephews.?7 This prohibition has been ex- 
tended to great-uncles and grand-nieces 
and great-aunts and grand-nephews.”® 

Special provisions prohibit marriages be- 
tween relations by adoption. No mar- 
riage can take place between (a) the 
adopter and, the adopted or his descend- 
ants; (b) the adopted children of the same 
person; (c) the adopted and the children 
who may be born to the adopter; (d) the 
adopted and the husband or the wife of 
the adopter; (e) the adopter and the hus- 
band or wife of the adopted.”® 

Marriage between other relations by 
marriage are not prohibited. Cousins may 
marry, Brothers and sisters in one family 
may marry sisters and brothers in an- 
other family.°°. Special dispensations by 


(20) Planiol 243. 

(21) Planiol 247. 

(22) Planiol 250. 

(23) Planiol 249. 

(24) C. C. Art. 161, 

(25) C. C. Art. 162. Cf. 
ville, 41 C. 1082 (1914). 

(26) Ibid. 2 C. 21 (1875). 

(27) C. C. Art. 163. 

(28) Cour d’Appel de Caen, 16 Aout, 1876; 3 C. 
418 (1876). 

(29) C. C. Art. 348. 

(30) Planiol 249. 


An article by F. Sur- 





the head of the Republic may allow mar- 
riages between brothers-in-law and sisters- 
in-law; between uncles and nieces; between 
aunts and nephews.*+ 

The question has been much discussed as 
to whether a priest, whose religious vows 
and denominational laws bind him to 
celibacy, may marry or not. It is now 
definitely established that he may.®? Per- 
sons in the military, naval and police forces 
may not marry without express authoriza- 
tion from their superior officers.2* This 
prohibition does not apply to the reserve 
forces.54 A widow cannot marry until 
three hundred days have elasped since the 
death of her husband.25 <A _ divorced 
woman can marry again three hundred 
days after the first judgment handed down 
in the divorcee suit, be that judgment pre- 
liminary or final.°6 If a legal separation 
has preceded the divorcee she may marry 
again immediately after the divorce has 
been decreed.37 


Ill. PERFORMANCE OF A LEGAL CEREMONY 
OF MARRIAGE 


The rule locus regit actum applies gen- 
erally to the celebration of a marriage.** If 
a marriage ceremony is properly conducted 
in accordance with the law of the place 
where the ceremony occurs France will not 
question the validity of that ceremony.*® 
This holds true even if fraud has been 
practiced upon the celebrant at the locus.*® 


(31) C. C, Art. 164. 

(32) That priests may marry; Cour de Cassa- 
tion, 1888; Dalloz, 1888, p. 97. 19 C. 116, 122 (1892). 
That they may not. 14 C. 66 (1887), 

(33) Planiol 250. 

(34) Ibid. 

(35) C. C. Art. 228. 

(36) C. C. Art, 296. 

(37) C. C. Art. 297. 

(38) 46 C. 286 (1919); 25 C. 1080 (1898); 32 C. 
394 (1904); 48 C. 940 (1921); 45 C. 216 (1918); 44 
C. 610 (1917); 36 C. 342 (1909); ij - ~_ eee: 
19 C. 457 (1892); 17 C. 914 (1890 ); . M. 84 (18 82); 
35 C. 496 (1908); 33 C. 1145 (1906); er) Cc; 208 (1905); 
32 C. 364 (1905); 32 C. 1032 (1905); 28 C. 357 (1901); 
28 C. 354 (1901); 22 C. 374 (1895); 22 C. 1051 (1895); 


; : 187 (1887): 
14 C. 188 (1887) ; 2 C. 205 (1882); 9 ¢: 534 (1882): 


8 C. 518 (1881); 8 C. 516 (1881); C. 396 (1880); 
6 C. 486 (1879); 2 C. 273 (1875). 

(39) C. C. 170. 

(40) 9 C. 534 (1882); 9 C. 515 (1880); Cf. 6 C. 488 


(1879), where a marriage was annulled for fraud 
and clandestinite. Cf. 25 C. 1080 (1898), which 
holds that if fraud is practiced on a foreign court 
it will vitiate the rule of locus regit actum. 
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If, however, the ceremony was not valid 
in the place where it occurred France will 
not consider it as a valid ceremony.*! 

French courts are called upon to deter- 
mine the validity of marriages celebrated 
(a) outside of France and (b) within the 
territory of France and its colonies. 

A. Marriages celebrated outside of 
France. 

(I) If both parties to a marriage are 
not subjects of France, the French courts 
pay no attention to their own rules gov- 
erning the celebration of a marriage. They 
look simply to see if the local customs and 
usages have been followed.” They recog- 
nize religious ceremonies,*? common law 
marriages,** and even plural mar- 
riages*® if they are properly celebrated. 
The parties must, of course, be capable, by 
their national law, of taking part in the 
ceremony. The French ‘courts will ex- 
amine the national law to determine 
whether or not the parties had such capac- 
ity.*° If incapacity exists the marriage 
may be annulled.*” If the parties are of 
different nationalities, the national law of 
each one will be examined. It may then 
appear that one of the parties was capable 
of taking part in the ceremony while the 
other was not. This will not impeach the 


(41) 36 C. 342 (1909); 9 C. 84 (1882); 30 C. 360 
(.903); 20 C. 1170 (1893). 

(42) See note 38 supra. 

(43) 8 C. 518 (1881); 8 C. 516°(1881); 27 C. 350 
(1900); 19 C. 1163 (1892); 48 C. 940 (1921); 45 C. 
216 (1918); 19 C. 457 (1892); 17 C. 914 (1890); 36 C. 
342 (1909); 9 C. 84 (1882); 43 C. 1604 (1916). A 
case where a religious ceremony was not accepted 
when accompanied by lack of publication in France 
is 20 C. 412 (1893). An interesting case is found 
in 29 C. 333 (1902). A Jew married an Italian 
Catholic woman in Tunis. The ceremony was per- 
formed by a Catholic priest. It was held that the 
marriage was a nullity, because a Jew is unable 
to contract a valid marriage before a Catholic 
priest. 

It has been held that marriages between Jews 
are governed by their religious tenets. 10 C. 392 
(1883). But it has also been held that the Tal- 
mudic law does not apply to marriages between 
Jews, 35 C. 813 (1908). and that if the husband is 
a French Jew, the courts will apply French law 
and not the law of Morocco where the ceremony 
occurred and of which the wife was a native, 
even though the ceremony was performed accord- 
ing to Israelitish customs. 45 C. 216 (1918). 

It was held in 27 C. 349 (1900) that the personal 
status of Catholic subjects in Turkey is governed 
by the Canon Law. 

(44) 25 C. 366 (1898). 

(45) 19 C. 227 (1892). 

(46) See note 11 supra. 

(47) 46 C. 286 (1919); 25 C. 1080 (1898). 





validity of the ceremony, but it will pre- 
vent the status of marriage from being im- 
posed. But sometimes the incapacity will 
be held inoperative and a valid marriage 
may result.*® 

(II) French law will control the mar- 
riage of a French subject abroad as to his 
capacity. This control is absolute. In- 
capacity prevents the marriage status from 
being imposed. It also prescribes cer- 
tain duties for the French subject, whether 
he, or she, marries a French subject or a 
non-French subject. These duties are (a) 
to comply with all the formalities required 
by the French law to allow a marriage cere- 
mony to take place in France; and (b) to 
have the marriage recorded on the public 
records of the place where the French sub- 
ject has his domicile.*® These duties are 
not absolute. Failure to comply with them 
will not invalidate a marriage if the fail- 
ure was due to negligence, ignorance or in- 
nocence.5® But if the failure to perform 
these duties was intentional, or if the mar- 
riage was celebrated in a foreign country 
in order to evade the provisions of the 
French law, the celebration will be held 
completely inoperative.54 The marriage is 
ta’‘nted with secrecy and fraud (clandes- 
tinité) and is utterly null and void.5? The 
courts are the sole judges of secrecy and 
fraud. The matter rests in their discre- 
tion. They will look at all the cireum- 
stances surrounding the marriage cere- 
mony in making their decis‘on.5? If one 
of the parties to a clandestine marriage is 
innocent of wrong doing, while the other 
is not, the innocent party will be pro- 
tected. So will any children born to the 
parties.5* They may claim the civil effects 


(48) 36 C. 342 (1909); 36 C. 487 (1909). 
_(49) C. C. Art. 170. 

(50) 17 C. 914 (1890); 19 C. 457 (1892); 48 C. 
940 (1921); 36 Clunet 1072 (1909); 33 C. 1150' (1906); 
25 C. J (1898); 27 C. 592 (1900). 

(3 C. 563 (1899); 16 C. 463 (1889); 

1163 (1892); 28°C. 153, (1901). 
(52) 38 C. 212 (1911); 9 C. 309 (1882). 


(53) 83 C. 1150 (1906); 9 C. 534 (1882); 37 C. 167 
2 C. 190 


19 C. 


(1910); 33 C. 426 (1906); 16 C. 641 (1889); 
(1875); 8 C. 518 (1881); 9 C. 205 pee = 2 C. 273 
(1875); 33 C. 1145 (1906); 47 C. 205 (1920). 

10 €. 621 (1883); 38 C. 214 (1911); 37 C. 


(54) 
561 (1910); 36 C. 489 (1909); 32 C. 920 (1904). 
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of a putative marriage.55 But if both par- 
ties to the marriage are guilty of fraud or 
secrecy the clandestine marriage produces 
no civil effects. The children born of such 
a marriage are natural, but not legiti- 
mate.56 

The registration of the foreign marriage 
must be made within three months after 
the return of the parties, or party, to 
French soil.57 Upon due motion the courts 
will order the proper official to register the 
marriage.°® But registration cannot take 
place before the parties return to French 
soil.59 

B. Marriage celebrated in France. 

French law governs all marriages cele- 
brated on French territory as to consent 
and form.®® The capacity of French sub- 
jects to take part in a marriage ceremony 
is governed by French law. The capacity 
of foreign subjects is governed by their 
national law.®! In this connection it is to 
be noted that foreign embassies in France 
are not considered as foreign soil for pur- 
poses of marriage celebrations.” This rule 
is absolute so far as the marriage of French 
subjects is concerned.®* It is probably true 
that marriages between foreign nationals 
in their own embassy according to their 
own law will be deemed valid.** If the 
marriage is between a French subject and 
a foreign national and the French law is 
not complied with, the marriage may be 
deemed valid as to the foreign national. 
At least there is one case which holds this 
to be true.®* But the marrage is invalid 


(55) Ibid. 47 C. 205 (1920). 

(56) Ibid. Also 43 C. 178 (1916); 20 C. 1170 
(1893); 6 C. 486 (1879); 29 C. 613 (1902); 27 C. 148 
(1900); 17 C. 487 (1890); 14 C. 476 (1887); 8 C. 364 
(1881); 6 C. 281 (1879); 5 C. 164 (1878); 4 C..146 
(1877); 4 C. 43 (1877). 

(57) C.-C. 171. Absence of su*h a registration 
will rot of its own force nullify the marriage. 
C. 457 (1892); 48 C. 940. (1921). 

(58) 18 C. 1211 (1891). 

(59) 9 C. 615 (1882). 

(60) C.C.A 3. The rule of locus regit actum 
arnlies with full force. 33 C. 1146 (1906). 

(61) 44 C. 602 (1917); 47 C. 206 (1920); 48 C. 184 
(1921); 25 C. 866 (1898); 35 C. 1148 (1908). 

(62) 20 C. 880 (1893); 1 C. 73 (1874); 1 C. 71 
(1874). 

(63) Ibid. 

(64) 48 C. 184 (1921). 

(65) 20 C. 880 (1893). 

(66) Ibid. 


19 | of the spouse. 


as to the French subject.®® Embassy chap- 
lains cannot perform valid marriage cere- 
monies.§7 

To be valid a marriage ceremony in 
France must be public.®® It can be per- 
formed only by an officer of the civil status 
of the domicile of either of the parties to 
the marriage.*® The ceremony must take 
place in the Town Hall.”° In case of great 
emergency, or danger of imminent death of 
one of the parties, the officer of the civil 
status may go to the residence of one of 
the parties and perform the ceremony 
there “1 There must be two witnesses to the 
ceremony. These may be relatives or 
strangers.” 

Before the marriage ceremony can take 
place the officer de l’etat civil who is to 
perform the ceremony, must post a notice 
of the forthcoming celebration upon the 
door of the Town Hall. This notice must 
contain the names, professions, status as 
major or minor, domiciles and residences 
of the future spouses and indicate the place 
where the marriage is to be celebrated.7* 
The notice must remain up for ten days, 
not including the day of posting. If the 
notice is destroyed before that time, nota- 
t’on of such destruction must be made upon 
the public records.7* A transcript of the 
notice must be entered in a publie register 
properly paged and initialed as required 
by law.75 A copy of the notice must be 
posted at the domicile or residence of each 
of the future spouses.7° If the future 
spouse has not been domiciled or in resi- 
dence at the place where the. publication 
occurs for six months preceding the date 
of publication, publication must also take 
place at the previous domicile or residence 


If that residence or domi- 


(67) 1 C. 71 (1874). See on the question of con- 
sular marriages, 48 C. 813 (1921); 32 C. 346 (1904) 

(68) C. C. Art. 165. 

(69) Ibid. 

(70) C. C. Art. 75. 

(71) Ibid. 

(72) Ibid. 

(73) C. C. Art. 63. 

(74) (C. C, Art. 74. 


(75) Ibid. If the marriage does not occur within 
a year after the posting of the notices a new pub- 
lication is required. C. C. Art 





(76) C. C. Art. 166. 
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cile has not existed for six months prior to 
the publication, the publication must also 
be made at the place where the spouse was 
born.?7 All publications and delay may be 
dispensed with for weighty reasons of pub- 
lie policy, by the State’s Attorney of the 
district where the marriage is to be per- 
formed.774 

The purpose of all these notices is that 
the greatest publicity shall be given to the 
future marriage ceremony, so that if there 
are any lawful reasons why the ceremony 
should not be performed they may be 
brought to the attention of the official who 
is to celebrate the marriage. No lawful 
reason against the performance of the mar- 
riage ceremony will be held to exist if the 
following duly authenticated certificates 
are handed to the officiating officer before 
the ceremony occurs: 


1. Copy of the birth certificate of each 
of the spouses.7® This must contain the 
hour, day and place of birth; the sex of 
the infant; the names given to it; and the 
full names, professions, domiciles of the 
father and mother of the infant and of 
the witnesses to the birth of the child.” 
This need not be delivered earlier than 
three months before the ceremony takes 
place, if delivery is made in France, nor 
more than six months before the ceremony 
occurs if the delivery is made in one of 
the colonies or at a consulate®® If one of 
‘the spouses is unable to furnish a birth 
certificate he or she may substitute for it 
an acte de notoriete executed by the jus- 
tice of the peace of the place of birth or 
the place of domicile.* This acte must be 
presented to the Court of the First In- 
stance of the place where the ceremony is 
to be performed for approval or disap- 
proval, and the court is the sole judge of 
its sufficiency.” The acte de notoriete must 
contain the declarations of seven witnesses 
(who may be of either sex, and who may be 


(77) C. C. Art. 167. 
(77a) C. C. Art. 169. 
(78) C. C. Art. 70. 
(79) C. C. Art. 57. 
(80) C. C. Art. 70. 
(81) Ibid. 

(82) C. C. Art. 73. 





relations of the future spouse or not), as 
to the full name, profession and domicile 
of the future spouse and of h's or her par- 
ents, if they are known; the place and, if 
possible, the time of birth; and the rea- 
sons why a copy of the birth certificate can- 
not be produced. The acte must be signed 
by the witnesses and by the justice of the 
peace. If any of them cannot or does not 
know how to make his signature, a state- 
ment of this fact must be inserted in the 
acte.§8 


2. Duly authenticated certificates show- 
ing that all parties whose consent is re- 
quired have consented to the marriage; or, 
if they have not consented, that all 
formalities in lieu of consent have been 
fulfilled. 

No person under twenty-one years of 
age can be married without the consent of 
his or her parents.5* In case of disagree- 
ment between them, the consent of the 
father is sufficient.*© If one of the parents 
is dead, or it is impossible for him to mani- 
fest his consent, the consent of the other 
parent is sufficient. If both parents are 
dead or are unable to manifest their will 
the grandparents take their places If 
there is a disagreement between the grand- 
father and the grandmother in the same 
line it is sufficient to have the consent of 
the grandfather. If there is a disagree- 
ment between the two lines of the grand- 
parents, that disagreement connotes con- 
sent.87 


If the parents have been divorced or 
legally separated and they disagree as to 
the marriage, the consent of the one in 
whose favor the divorce has been granted 
and who is the guardian of the child is 
sufficient. If the divorce has been granted 
in favor of one of the parents, but the cus- 
tody of the child has been awarded to the 
other parent, that parent who is willing to 
g've his consent may cite the other parent 
to appear before the court of the domicile 


(83) C. C. Art. 71. 
(84) C. C. Art. 148. 
(85) Ibid. 

(86) C. C. Art. 150. 
(87) C. C. Art. 150. 
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of the willing parent. The court shall de- 
cide in public audience as to the existence 
of legal consent to the marriage. There 
will be no appeal from this decision.5& A 
natural child who has been recognized must 
secure the consent of the parent who has 
recognized him. If both have recognized 
him, then the consent of both is necessary. 
If there is.a disagreement between them, 
the consent of that parent who is looking 
after the minor is sufficient.8® If the nat- 
ural child has never been recognized, or if 
he has been recognized, but the recogniz:ng 
parent is dead or unable to manifest his 
wishes, he must receive the consent of the 
court of his domicile.®® If the parents and 
grandparents of a legitimate minor child 
are dead or unable to manifest their wishes, 
the consent of a family council must be 
secured.9 

If the future spouse is over twenty-one 
years of age, but under thirty years of age, 
the consent of his parents is not essential 
to the validity of a marriage ceremony. 
But he must ask for that consent in formal 
and respectful fashion and prove that the 
consent has been asked for and retused.9? 
The procedure is as follows: The future 
spouse must ask for consent. When it is 
refused he must forward a notarial in- 
strument to the party whose consent has 
been requested, which shall state that the 
instrument is for the purpose of asking for 
consent to the marriage, and that if the 
consent is not given, the marriage will be 
duly celebrated without the consent de- 
sired. The notarial instrument must con- 
tain the full names, domiciles and resi- 
dences of the future spouses and their par- 
ents, and the name of the place where the 
ceremony is to occur. Fifteen days later 
the marriage celebration may take place 
without the consent asked for®* These 

(88) C. C. Art. 152. If one am is imprisoned 
the same procedure may be used by the other. 
The parties to the marriage have the legal right to 


have the consent of that parent produced in court. 
Cc. C. Art. 153. 


(89) C. C. Art. 158. 
(90) C. C. Art. 159. See Art. 389. par. 13. 
(91) C. C, Art. 159. 
(92) C. C. Art. 151. 
(93) C. C. Art. 154. 





rules do not apply to persons who are cele- 
brating their second, or subsequent mar- 
riage.9* 

If a person is thirty years of age or over, 
the marriage may take place, without re- 
gard to the consent of the members of his 
family.% 

3. Death certificates of the parents of 
the spouse. 

If the parent of a future spouse is ab- 
sent or dead an official judgment declaring 
the absence and its cause, or a death ecerti- 
ficate must be presented to the officier de 
l’ etat civil.9* It is not necessary to present 
a death certificate if the grandparents tes- 
tify to the death of the parents.97 In the 
ease of persons who have attained to their 
majority they may declare on oath that 
they do not know where their ascendants 
died or the place of their last domic le. 
Upon taking this oath the marriage cere- 
mony may proceed without the presenta- 
tion of certificates of absence or death.9% 
Minors of twenty-one must take a similar 
oath. If the minor is a legitimate child it 
must be taken in the presence of the family 
council. If he is a natural child he must 
make it in the presence, and with the as- 
sistance, of the clerk of court of his resi- 
dence.®? 

4. Authorization of the marriage of a 
member of the military, naval and police 
forces. 

If the future spouse is a member of the 
army, navy or gendarmes he must present 
the authorization of his marriage by his 
immediate superior.1°° 

5. D'spensations. 

If any dispensations in regard to age, or 
of relationship, or publication have been 
given, the acts or decrees authorizing the 
same must be produced. 

(94) C. C. Art. 161. 


(95) Planiol 259. 
(96) C. C. Art. 155. 


(97) Ibid. 

(98) Ibid. 

(99) C. C. Art. yen 

(100) C. C. Art. ee also Law of April 4 


1915; also 48 C. 79 Goa; 43 Cc, ses (1916); ac. 
1:0 (1916). 
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6. Death certificate of former spouse. 
Divorce decree. 

If a future spouse has been married be- 
fore he must present the death certificate 
of his former spouse; or the divorce decree, 
if the former marriage has been dissolved 
by divorce proceedings. 

7. Certificates of publication. 

If publication of the marriage has been 
made in communes other than that where 
the ceremony is to occur, authenticated cer- 
tifieates that the publications have been 
properly made in the other communes must 
be presented to the officier de l’etat civil. 

8. A doctor’s certificate, if the marriage 
has been performed outside the mairie be- 
cause of illness of the spouse. 

9. Certificates relating to any marriage 
contract which may have been made.?® 

10. Certificates relating to opposition to 
the marriage. 

Raising opposition to a marriage is the 
contrary of giving consent to it. The oppo- 
sition may either delay or prevent the mar- 
riage ceremony from taking place. Oppo- 
sition can be ind cated only by the pre- 
sentation of a formal acte d’opposition. 
This acte is drawn up by the bailiff of the 
place where the marriage is to oceur.1® If 
this place is unknown to the opponent, the 
better view seems to be that the opposition 
can be made at the domicile of the party 
whose marriage is being opposed.1°? The 
certificate of opposition must indicate the 
relationship of the opponent to the party 
opposed and his right to oppose the 
marriage. -It must indicate the place 
of opposition, and contain the reasons 
given for the opposition. If the oppo- 
sition is made at the request of an as- 
cendant no reasons other than that need be 
given.% The certificate of opposition 
must be signed in duplicate by the bailiff 
and by the party opposing, or by his agent, 
especially and formally appointed for the 
purpose. A copy of the certificate accom- 


(101) See Planiol 270. 
(102) Planiol 268. 
(103) “Ibid. 

(104) C. C. Art. 176. 





panied by a copy of the certificate appoint- 
ing the agent, if such has been appointed, 
must be served upon the party opposed (or 
left at his domicile), and upon the officer 
of the civil status who shall place his seal 
upon the original.1°° The officer of the 
civil status, upon receipt of a certificate of 
opposition, must make a summary entry of 
the same upon records of publieation. He 
must also make a record on the margin of 
the certificate of opposition of any judg- 
ments made concerning it; i. e, as to 
whether it has been confirmed or dis- 
missed.2°6 

Certificates of opposition will issue in 
favor of only a limited number of persons. 
If a would-be spouse is already married, 
the other party to the marriage may op- 
pose the second marriage.’°7 But a former 
spouse to a marriage which has been dis- 
solved by divorcee proceedings, may not 
oppose the new marriage.1°* The father, 
the mother, or in the absence of both, the 
grandfather or grandmother may oppose 
a marrage even though the opposed is over 
twenty-one years of age. But if an opposi- 
tion raised by an ascendant has been dis- 
missed by judicial decree, no other ascend- 
ant may sue out a certificate of opposition, 
nor retard ithe celebration of the cere- 
mony, If no ascendants of the party to 
the marriage exist, his brother or s‘ster, or 
uncle or aunt, or first cousin, may oppose 
the marriage only on the grounds of (a) 
failure to receive the consent of a family 
council, and (b) mental incompetence.!® 
On the same grounds the tutor or curator, 
may, during the existence of the tutorship 
or curatorship and if he has been author- 
ized to do so by a family council, oppose 
the marriage.“4 The public prosecuior 
may also oppose a marriage.!!?_ Any viola- 
tion of the marriage law gives a cause of 


(105) C. C. Art. 66. 
(106) C. C. Art. 67. 
(107) C. C. Art. 172. 
(108) Paris. March 14, 1900. Cf. Note to C. C. 

Art. 174. 

(109) C. C. Art. 173. 

(110) C. C. Art. 174, 

(111) C. C. Art. 175. 

(112) C. C. Art. 174, note; with cases cited. 
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action in opposition to the public prosecu- 
tor. 

The effect of entering an opposition to 
the marrage is that the celebration of the 
ceremony is delayed until such time as the 
opposition is withdrawn or dismissed. It 
seems that the party opposing the marriage 
may withdraw the opposition of h's own 
accord. If he does the ceremony may pro- 
ceed. If he does not the party opposed, or 
his future spouse, may bring an action to 
have the opposition judicially dismissed. 
The opponent has the burden of proving 
the existence of the impediment to the mar- 
riage. If he fails in his proof the marriage 
may proceed at once, as the opposition pro- 
ceedings must not be used simply to delay 
the marriage ceremony.11% Judgment must 
be rendered on the validity of the opposi- 
tion within ten days after demand is made. 
by the tribunal of the first instance.14%4 
From this judgment an appeal may be 
taken to the Court of Appeals. Pending 
the appeal the ceremony may not be per- 
formed. Ths is true even though the 
lower court has dismissed the opposition. 
The decision of the Court of Appeals is 
subject to review by the Court of Cassa- 
tion. But, pending the review, the mar- 
riage ceremony abides by the result of the 
decision given by the Court of Appeals. If 
the opposition has been dismissed by the 
Court of Appeals the ceremony may be 
performed,. If it has been maintained no 
ceremony can take place. 

If the opponent has been put out of 
court because of some defect of form or 
procedure he may bring another action of 
opposition. But if he has lost because of 
personal incapacity to bring the action, 
or beeause his reasons are invalid, it ‘s 
probably true that the matter is res adju- 
dicata as to him. The matter is much dis- 
puted and there seems to be no decided 
case bearing onthe point.44* If the op- 
ponent fails in making out his opposit’on 
he must pay damages and interest, if in the 
opinion of the court the action was brought 

(113) Planiol 269. 


(113a) C. C. Art. 177. 
(114) Planiol 270, 








in bad faith and with the intention of vex- 
ing the parties to the marriage. This does 
not apply to ascendants of the opposed.?25 
If the decision goes against the opponent 
by default the matter cannot be re- 
opened.116 

The officers of the civil status of every 
place where publication of the proposed 
marriage has been. made, must furnish to 
the officer of the civil status of the place 
where the ceremony is to take place a cer- 
tifieate showing whether there has been any 
opposition to the marrage in his commune, 
and, if so, what action has been taken upon 
it. If there has been no opposition this 
fact must be stated.117 

When all the foregoing certificates are 
handed to the officer of the civ 1 status who 
is to perform the marriage ceremony he 
serutinizes them very closely and questions 
the future spouses and the'‘r attendants so 
as to correct any errors which may appear 
in the certificate.48 If the certificates are 
found to be correct the ceremony may pro- 
ceed. It is an exceedingly simple affair. 
The parties assemble at the Town Hall.. In 
the presence of two witnesses the officer of 
the civil status delivers a brief talk to the 
future spouses as to their future. status 
and the formalities wh'ch constitute the 
marriage ceremony. He then receives the 
declarations of the future spouses that they 
take each other as husband and wife. He 
then declares, in the name of the law, that 
they are man and wife and makes out the 
marriage certificate.149 The marriage certi- 
ficate must contain the following informa- 
tion: 

(a) ' The names, professions, dates and 
places of birth, domiciles and residences of 
the spouses. 

(b) A statement that they are minors 
or of age; and if of age whether cated are 
thirty years of age or under. 

(ec) The names, professions and domi- 
ciles of their parents. ' 


(115) C. C. Art. 179. 

(116) Ibid. 

(117) C. C. Art. 69. Opposition cannct be made 
by mail. 30 C. 172 (1903). 

(118) C. C. Art. 76. 

(119) Ibid. 














No. 5 








86 CENTRAL LAW JOURNAL 
(d) The consent of those whose consent | fication.1*? But if the parents, or other 
is required. members of the family, have delayed for a 


(e) If either party has formerly been 
married, the name of the former spouse 
and the date of the death or divorce of that 
spouse. 

(f) The non-existence of opposition to 
the marriage. 

(g) The declaration that the parties took 
each other as man and wife and that the 
officer of the civil status pronounced them 
man and wife. 

(h) The names, professions and domi- 
ciles of the witnesses to the marriage and 
their status as majors. 

(i) If there has been a marriage con- 
tract, as much information as he can of 
that contract. 

If any error is made in the marr:age cer- 
tificate it may be corrected upon applica- 
tion to the public prosecutor. Neither 
party may be prejudiced by such errors.1*° 

IV. NULLIFICATION OF MARRIAGE 

If a marriage ‘ceremony has been pub- 
licly performed the marriage will be 
deemed valid until it has been nullified by 
a judicial decree; Pas de nullite le mariage 
sans un texte qui la prononce expressement. 
The decree of nullity will be handed down 
only upon certain definite conditions and 
upon motion of specified persons. 

If a marriage has been contracted with- 
out the free consent of both parties, either 
party may have the marriage annulled. If 
one of the parties has not given consent 
that party only can have the marriage an- 
nulled. If there has been a mistake as to 
the person of the future spouse nullity ean 
be asked by that party who has been de- 
ceived.124_ But the action must be brought 
within six months after the removal of 
duress, or the diseovery of the mistake.12* 
cured, only those whose consent should 
If the consent of the members of the family 
or of the family council has not been se- 
have been secured or the party who should 
have secured the consent can demand nulli- 


(120) C. C. Art. 76. 

(121) C. C. Art. 180. 42 C. 174 (1915); 48 C. 933 
(1921) 9 C. 538 (1882); 30 C. 841 (1903). 

(122) C. C. Art. 181. 





year after they have had knowledge of the 
marriage, or if they have expressly or 
tacitly consented to the marriage, they are 
estopped to demand nullification of the 
marriage. The same is true of the husband 
or wife if there has been a delay of a year 
after the time when he, or she, has reached 
the age when he could have been married 
without any but his own consent.1** If the 
wife was not fifteen or the husband was not 
eighteen at the time of the marriage; or if 
either party was already married at the 
time; or if the parties are related within 
prohibited degrees, the marriage may be 
attacked by either spouse, any interested 
party, or the Public Prosecutor..*> But 
the marriage cannot be attacked even 
though the spouses were married while 
under age if (a) six months have elapsed 
since the husband or wife has reached the 
marriageable age; or (b) if the wife has 
conceived before the expiration of the six 
months.1*® In any event those who have 
consented to the marriage of parties below 
the marriageable age cannot bring an 
action for its annulment.1*7 

If one of the parties is guilty of bigamy 
the true spouse may ask for nullification at 
any time during the lifetime of the big- 
amous party.*® The Public Prosecutor 
must ask for nullification of a marriage 
contracted by persons under age, subject, 
however, to the qualifications found in 
Article 185.1*® If the marriage had not 
been publicly celebrated by the proper 
officer it may be attacked by the spouses, 
their ascendants, all those who have a real 
interest in the marriage, and by the Public 
Prosecutor.1°° If proper publications have 


(123) C. C. Art. 182. Only a French —- can 
be a member of a family council. C. C. Art. 409. 
18 C. 912 (1891). 

(124) C. C. Art. 183. 14 C. 188 (1887), over a 
year; 9 C. 534 (1882), over four years; 29 C. 612 
(1902), over a year; 33 C. 1152 (1906), over — 
years; 32 C. 1032 (1905), over a year; 21 C. 
(1894), over a ati 8 C. 256 (1881); 8 C. 516 (ase). 
Contra; 1 C. 73 (1874). 

¢125). .C. C. Art. -184. 

(126) C. C. Art. 185. 

(127) Art. 186. 29 C. 
(1880); 19 C. 457 (1892). 

(128) C. C. Art. 188. 

(129) C. C. Art. 184. 

(130) C. C. Art. 191. 


1050 (1902); 7 C. 478 
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not been made, or dispensations obtained 
relating to them, the officer celebrating the 
marriage will be fined not more than three 
hundred franes and the parties to the mar- 
riage will be fined according to their for- 
tunes.151 

Any breach of the marriage law may be 
a ground for the nullification of a mar- 
riage. In practice, however, the grounds 
upon which nullity will be decreed are very 
few. Marriages will be annulled without 
question if (a) either party to the mar- 
riage has not given his or her free consent ; 
(b) if either party was a bigamist; (c) if 
the marriage was incestuous; (d) if the 
ceremony was not performed by an officer 
of the civil status; (e) if the marriage was 
clandestine; and (f) if the parties were 
both of the same sex. All other breaches 
of the marriage law are not absolute 
grounds for nullification. The courts will 
exercise their discretion in the matter. 
They must look at all the surrounding cir- 
cumstances and decide the case, so far as 
they can, in favor of the validity of the 
marriage, unless obvious injustice will re- 
sult because of the marriage If the par- 
ties, or either ot them, were innocent 
wrongdoers, nullity will probably not be 
decreed. If the parties have been con- 
scious wrongdoers and have acted so as to 
defraud or evade the law, nullity is sure 
to be deereed. If one of the parties was a 
conscious wrongdoer the marriage will 
probably be annulled. If it is, however, 
the innocent party to the marriage will be 
protected in all of the civil rights which 
grow out of the marriage.’%* The rights 
of children born of a marriage which is 
annulled will also be fully protected, un- 
less the marriage is annulled for clandes- 
tinite.133 Marriages which are annulled, 
but of which the civil effeets will be en- 
foreed in favor of the innocent party, are 


(131) C. C. Art. 192. 

(132) For an interesting discussion of this topic, 
see Planiol 324 et seq. The cases on these points 
are too numerous to cite. See cases cited in Notes 
1 to 72 supra. 

(133) 32 C. 920 een) 36 C. 489 (1909); S 
561 (1910); 38 C. 214 (1911): 10 C. 621 (i883): 
538 (1881). 43 C. 178 (1916); 4 C. 43 (st): 25 
¢. 613 (1902). 








called ‘‘putative marriages.’’** That is, 
the annullment is held to date from the 
time of the decree and is not retroactive to 
the time of the marriage, so far as children 
and the innocent party are concerned. 
Whether or not the effects of a putative 
marriage will be decreed in a given case 
rests entirely within the discretion of the 
courts. 
SUMMARY 

Marriage is a status. It is created and 
imposed by law. Entrance into the mar- 
riage status depends upon the legal consent 
and capacity of the parties, and upon the 
celebration of a legally valid ceremony. 
The consent of the parties is judged by 
French law. Their capacity is determined 
by their national law. The validity of the 
ceremony is determined by the lex loci cele- 
brationis. The last two rules are subject 
vo the qualification that if it is against 
publie policy for the French law to allow 
the lex patriae or the lex loci celebrationis 
to govern the marriage, French law will be 
applied in determining the validity of any 
marriage which may come before the 
French courts. No marriage will be valid 
if the parties intended to evade or defraud 
the French law. If there has been a breach 
of regulations governing the imposition of 
the marriage status the validity of the mar- 
riage will be sustained if possible. Should 
the marriage be annulled innocent parties 
to the marriage will be protected so far as 
such protection is consistent with the pub- 
lie policy of the French law. 

The purpose of the French law is to pro- 
tect the parties entering into the marriage 
status and all those whose interests will be 
affected or changed by the marriage. The 
paramount interest seems to be the social 
interest in the maintenance of the integrity 
of the legal system. The next important 
interest seems to be the social interest in 
the maintenance of the family. All other 
interests, individual, public and social, 
seem to be subordinated to, and will be sac- 
rificed for, these two. 


(134) On putative marriages, see Planiol 360 
et seq. : 
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INSURANCE—PROPERTY COVERED BY 
THEFT POLICY 


KAHN v. AETNA CASUALTY & SURETY CO. 
123 Atl. 97 


. Supreme Court of New Jersey (Jan. 7, 1924) 


Under a policy covering all loss by burglary 


from certain property and a clause limiting ( 


liability to “gold and silverware, watches, etc., 
and other merchandise of like character,” the 
general terms must be confined to the class to 
which their specific associates belong, and 
plaintiff could not recover for porcelain arti- 
ficial teeth, even though their value was grea.. 


GUMMERE, C. J. This suit was brought on 
a mercantile safe burglary policy, issued by 
the defendant company, insuring the plaintiff, 
who carried on business under the name ot 
Empire Dental Laboratory, for all loss by bur- 
glary of certain property belonging to him, and 
described in condition S of the policy, pro- 
vided the felonious abstraction of the property 
was from a certain safe, located on the plain- 
tiff’s premises, and made after entry into. said 
safe by burglars through the use of tools, elec- 


tricity, etc. Condition S of the policy limited 


the insurance to “gold and silverware, watches, 
jewelry, precious stones, and other merchan- 
dise of like character while contained in the 
safe.” 

At the trial the fact of the burglary was 
clearly proved; and the plaintiff claimed a right 
to recover, not only for certain gold and plati- 
num which had been kept in and was abstracted 
from the safe, but also for a large quan- 
tity of material which was: stored therein and 
taken therefrom, consisting of a varied assort- 
ment of artificial teeth, composed of porcelain: 
In support of his claim that the policy covered 
these artificial teeth, counsel for the plaintiff, 
anticipating that the general words of the con- 
dition, without more, might be held not to em- 
brace them, called witnesses to prove that it 
was the clear understanding of the parties to 
the policy that these articles were covered by 
the general words referred to. This testimony 
was admitted over objection, and the defend- 
ant then met it by proof negativing the exist- 
ence of such an understanding. At the close 
of the case, the court left it to the jury to find 


for or against the plaintiff as they should de- | 


termine the question whether or not such an 
understanding in fact existed, and counsel for 
the defendant duly excepted to this instruction. 





The jury returned a verdic: in favor of the 
plaintiff. 

The principal contention now made in be- 
half of the defendant is that the words used 
in condition S of the policy do not cover arti- 
ficial teeth; that the admission of parol evi- 
dence offered for the purpose of enlarging 
their scope was legally improper; and that 
the charge of the court with relation to the 
effect to be given to it by the jury, in reach- 
ing a verdict, was harmful error. 

In determining the meaning of a contractual 
provision like that before us, the maxim 
“noscitur a sociis” is usually applied; that is, 
general words following words of a more 
particular character are regarded as limited 
in their meaning by the former. Stated in 
another way, general terms must be confined 
to the class to which their more specific as- 
sociates belong. Freeholders of Morris v. 
Freeman, 44 N. J. Law, 631, 633. It is true 
that the maxim is not applicable where, from 
a reading of the whole instrument, it is ap- 
parent that it was the intent of the parties 
that the general words should not be so limited. 
Amer. & Eng. Encye. (2d Ed.), vol 17, p. 6. 
But an examination of the policy in the 
present case aiscloses nothing which indicates 
an intent to include in the risk property of a 
different class from that in which gold and sil- 
verware, etc., are embraced. It is, however, 
argued on behalf of the plaintiff that, giving 
the general words used in the clause their 
normal effect, artificial teeth are included 
therein, for the reason that they are admittedly 
of considerable value. But value alone, it 
seems to us, cannot be the test; for, if it was, 
then all articles, without regard to their pri- 
mary characteristics, would be embraced in 
the covering clause of the policy, if they were 
valuable, and the use of the preceding words 
designating particular articles of value which 
have specific characteristics would be mere 
surplusage. In our opinion artificial teeth, al- 
‘hough useful, valuable, and perhaps orna- 
mental, are not of a like character with 
watches, jewelry, precious stones, or goods 
made of gold and silver, within the meaning 
of the words used in the policy, giving them 
their normal significance. : 

It is further contended by counsel for the 
plaintiff that, even if the words used in the 
policy do not, standing alone, indicate a pur- 
pose to include artificial teeth in the property 
insured, the testimony introduced at the trial 
justified the jury in finding that the parties to 
the contract intended that the policy should 
have the scope claimed for it by the plaintiff; 
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and that the contention on the part of the de 
fendant, that this testimony was not compe- 
tent for the purpose for which,it was intro- 
duced, is unsound. ; 

Whether parol testimony is admissible for 
the purpose of enlarging the scope of general 
words beyond the limits which the context 
has placed upon them is a matter which this 
court has not heretofore directly decided and 
upon which there is a variance of judicial 
view. The present case does not now call for 
a determination of that question, the reason 
being that an examination of the proofs sent 
up with the rule to show cause satisfies us 
that the verdict of the jury, which was, by 
necessary implication, based upon a finding 
that an understanding existed that artificial 
teeth were included in condition S of the 
policy, under the general words “other mer- 
chandise of like character,” is contrary to the 
great preponderance of the evidence, and, for 
this reason, cannot be permitted to stand. 


The conclusion reached by us on this phase 
of the case makes unnecessary a consideration 
of the other reasons advanced by the defend- 
ant for setting aside the verdict rendered 
against it. 


The rule to show cause will be made abso 
lute. 


NOTE—Property Covered by Theft Policy. — 
In Krickl v. Ocean Accident & Guarantee Corp., 
82 Mise. 404, 143 N. Y. Supp. 750, the com- 
plaint, seeking to recover on a theft policy, 
which merely alleged that certain property be 
longing to plaintiff’s wife had been stolen, was 
held defective in failing to allege that the 
property stolen was covered by the policy. 


In General Acci. F. & L. Assur. Corp. v. 
Stratton, 165 Ky. 754, 178 S. W. 1060, a post- 
master was held to have an insurable interest 
in postage stamps and money order funds, 
which was recognized by a policy issued to 
him, where he was charged with the property 
in question by the government and held ac- 
countable therefor, and the policy stated that 
it was “on money and uncanceled United States 
government postoffice and revenue stamps,” 
held by the insured in trust, or on commission. 


It has been held that where a policy ex- 
pressly insures the plaintiff’s jewelry, includ- 
ing her rings and money, a recovery may be 
had in case the property is taken from a safe, 
although the policy contained a schedule for 
a statement of the amount of insurance carried 
on property contained in a safe, which the 
parties had left blank. Caser v. New Amster- 
dam Casualty Co., 116 Mo. App. 354, 91 S. W. 
1001. 





BOOK REVIEWS 
CORPUS JURIS, VOLUME 32 


Volume 32 of Corpus Juris, lately delivered, 
comprises the subjects of Injunctions, Inn- 
keepers, Insane Persons, Insolvency, Inspec- 
tion, and part of Insurance. It also includes 
words and phrases and maxims coming within 
the alphabetical range of the volume. The first 
and last of the subjects mentioned are very 
live and important ones. William A. Martin is 
the author of Injunctions, and Louis Lougee 
Hammon is author of Insurance. The same 
high standard of the publishers, American 
Law Book Co., is, of course, maintained. 


WAR AND ARMAMENT TAXES OF JAPAN 


The Oxford University Press, American 
Branch, New York, have published for the Car- 
negie Endowment for International Peace, a 
book entitled War and Armament Taxes of 
Japan. The author is Ushisaburo Kobayashi, 
D. Cc. L. 


The author informs us that Japanese War 
Imposts have shown heavy increases from one 
period to another, until at present their pro- 
ceeds represent nearly 65 per cent of the total 
revenue from taxation. Before the war with 
China direct taxes had prevailed, whereas since 
that war indirect taxation has much increased, 
and at present direct taxes constitute 34 per 
cent and indirect taxes the remaining 66 per 
cent. The author also depicts the noteworthy 
fact that, economically speaking, national 
production has not been affected by the- war 
taxation to any extraordinary extent, though 
in point of distribution the livelihood of 
smaller wage earners, especially the peasantry 
and laborers, has been appreciably impaired, 
for they bear a far heavier burden than is 
suited to them. 


The characteristic feature of the present 
work lies in the social-political point of view, 
to which the author devoted his best efforts in 
the consideration of the consequences of war 
taxation, as well as in the collection of minute 
and highly instructive statistics regarding the 
conditions of income and livelihood of each 
specific social class. 


The actual compilation of this. treatise was 
done by Mr. Tamizo Kushida, a well-known 
student of economic subjects. 
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Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
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1. Automobiles—Crossings.—Street car motor- 
man, approaching crossing at unlawful and negli- 
gent speed, was not entifled to assume that auto- 
mobile driver within eight feet of track towards 
which he was moving would not go thereon when 
there would have been no danger except for the 
motorman’s negligence.—Friedman v. United Rys. 
Co. of St. Louis, Mo., 254 S. W. 556. 

2. Speed.—An ordinance limiting speed of au- 
tomobile to nine miles when crossing through thor- 
oughfares or cross-section streets, and 15 miles 
elsewhere, applied, though the street involved 
ended at the point of intersection.—Johnson v. 
Warwick, Tenn., 254 S. W a 


Street Accident.—Whether a boy who was 
injured by an automobile while coasting on the 
city streets was violating an ordinance providing 
that ‘“‘coasting on public highways is prohibited 
when dangerous,” and was therefore negligent. 
was a question of fact for the jury, depending on 
all the circumstances, the grade of the street, 
sneed, traffic, etc.—Wright v. Salzberger & Son, 
Calif., 218 Pac. 785. 


4. Bankruptcy—Mortgage.—Where some of the 
cows included in a mortgage were sold with con- 
sent of the mortgagee, and others purchased to 
replace them, the mortgage did not extend to 
those purchased as against the creditors in bank- 
ruptey of mortgagor, some or whom were the 
sellers of such cows.—Great Northern State Bank 
v. Ryan, U. S. C. C. A., 292 Fed. 10. 

5. Partnership.—That the estate of a deceased 
partner is being administered in probate does not 
prevent the adjudication and administration of the 
partnership in bankruptcy.—Meek v. Centre County 
Banking Co., U. S. C. C. A., 292 Fed. 116. 


6.——Petitions.—The answer of an alleged bank- 
rupt to an involuntary petition, denying commis- 
sion of an act of bankruptcy, insolvency, and that 
defendant should be declared bankrupt for any 
cause alleged in the petition, does not put in 
issue the status of the petitioners as creditors, and 
proof of the same is not required.—In re M’Nutt, 
U. S. D. C., 291 Fed. 925. 

7.——Preferences.—Payments by an _ insolvent 
corporation within four months prior to filing of a 
petition in bankruptcy against it, on account of 
current expenses, such as renewal insurance pre- 
miums, salaries of officers, monthly bills for labor, 
and office supplies, etc., cannot be considered pay- 
ments made with intent An oe, preferences, which 
oer “acts of bankruptcy,’’ under emt acd 
Act, § 3a (2) (Comp. St. . 9587 [a( re —In re E. 
Russell Co., U. S. D. C., 291 Fed. 809. 

8.——Trustee.—Where credit men’s association 
was, through its secretary as its representative, 
one of assignees for benefit of creditors from the 
beginning, and both assignees afterwards resigned 
in its favor, and all property received by the as- 
signees had not been accounted for, its election as 














trustee in bankruptcy was improvident and will 
be set aside.—In re Judith Gap Commercial Co., 
U. S. D. C., 291 Fed. 792. 

9.—Trust Funds.—Claimant purchased from 
bankrupt and paid for a number of washing ma- 
chines for resale, the contract providing that it 
might be terminated by either party on 30 days’ 
notice, and that on such termination bankrupt 
shou:d repurchase all machines unsold by claimant 
at the original purchase price. Held that the con- 
tract created no trust fund which was held by 
bankrupt for claimant on its termination of the 
contract.—In re Blue Bird Appliance Co., U. S. C. 
C. A., 292 Fed. 127. 


10.—tTrusts.—Suit in state court to establish 
constructive trust in specific property, when -om- 
menced before petition in bankruptcy was filed and 
receiver was appointed, was not superseded by 
bankruptcy proceedings, even though state court 
had not actually assumed custody of the res.— 
In re Hoey, Tilden & Co., U. S. D. C., 292 Fed. 269. 


11. Banks and Banking—Agency.—Where faith- 
less officer of trust company acis alone in dis- 
counting note and misappropriating proceeds, it 
is bound by his knowledge of fraud by which he 
obtained note from defendants, notwithstanding 
subsequent ratification by offfcers ignorant of na 
ture of original transaction.—Tremont Trust Co 
v. Noyes, Mass., 141 N. E. 93. 

12. Cancelled Checks.—Drawer of a _ check, 
certified at his request was not entitled to recover 
from the bank, which honored the check after the 
drawer requested it to stop payment, unless he 
established by adequate evidence his claim that 
the check was procured by the payee by fraudulent 
means, or that it was held without right to en- 
force its collection from him, and also the amount 
of loss suffered.—Sutter v. Security Trust Co., 
N. J., 122 Atl. 381. 

13. Deposits.—Ordinarily, when checks or 
drafts are indorsed and deposited in a bank, the 
presumption is that they are deposited for collec- 
tion only, with the effect that title thereto remains 
in the depositor until the check or draft is actually 
collected. A credit thus made in anticipation of 
collection will be deemed to be merely provisional, 
and the bank may cancel the credit and charge 
back the paper to the cash account. The fact that 
the customer is privileged to draw against a fund 
thus deposited, and that he has been permitted to 
actually do so, has, however, been held to ind cate 
a mutual intention that title to the paper should 
pass to the bank on thus receiving it. First Nat. 
Bank v. MeMillan, 15 Ga. App. 319, 83 S. E. 149. 
But, however this may be, when a customer’s draft 
with bill of lading attached is drawn directly in 
favor of and deposited with a bank, ‘and the 
amount of the deposit is credited to the deposi- 
tor’s general account and drawn against by him, 
the bank becomes the purchaser and owner of the 
draft and bill of lading.’’ National Bank of Webb 
City v. Everett, 136 Ga. 372, 71 S. E. 660; Fourth 
Nat. Bank v. Mayer, 89 Ga. 108 (3), 14 S. E. 891; 
Alexander v. First Nat. Bank, 140 Ga. 266 (2), 269, 
78 S. E. 1071; So. Flour Co. v. Central Texas Bank, 
27 Ga. App. 524 (1, 2), 528, 109 S. E. 685.—Gulf 
States Lumber Co. v. Citizens’ First Nat. Bank, 
Ga., 119 S. E. 426. 


14.——Receivers.—Before a claim can be allowed 
as a preferred claim against the receiver of an 
insolvent bank, it is necessary to establish, first, 
that the claim in question is a trust fund, and, 
second, that the fund in some form was a part 
of the assets of the bank which passed into the 
hands of the receiver.—Chetopa State Bank v. 
aw & Merchants’ State Bank, Kan., 218 Pac. 

15.——Trust Funds.—Though corporate mortga- 
gor in sending money to trustee, a bank, for pay- 
ment of interest coupons shortly falling due. did 
so with understanding that bank should distribute 
the fund to those entitled thereto, and that mort- 
gagor should have nothing more to do with it. no 
trust was created.—Guidise v. Island Refining Cor- 
poration, U. 8. D. C., 291 Fed. 922. 

16. Bills and Notes—Consideration.—Failure of 
consideration after a bona fide transfer cannot be 
shown as a defense to a promissory note in the 
hands of a holder in due course for value, although 
such holder had full knowledge of the original con- 
sideration for which the note was given.—McAles- 
ter v. Bank of McAlester, Okla., 218 Pac. 839. 
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17.—Form.—That a note was made payable to 
maker and indorsed in blank by him, was _ not, 
standing alone, a circumstance tending to establish 
fraud; the form of such note being authorized by 
the Uniform Negotiable Instruments Law.—Citi- 
zens’ Sav. Bank v. Herring, Iowa, 195 N. W. 177. 

18.——Representations. — Breach of contempora- 
neous oral agreement by payee of note to makers 
that they need never pay it, but that he would look 
solely to the mortgage security for payment, held 
not to constitute fraud in the inception of the 
note, being a mere breach of a promise, and not a 
false representation.—Smith v. Breeding, Iowa, 195 
N. W. 208. 

19. Carriers—Special Damages.—Where there was 
market price for steel rails at destination at time 
they should have been delivered, shipper could not 
recover special damages from carrier whether 
suing on contract or for conversion, though it did 
not learn of conversion until later.—Mitsubishi 
Shoji Kaisha v. Davis, U. S. D. C., 291 Fed. 882. 


20. Strikes.—A carrier is excused from receiv- 
ing freight for shipment to a point where it can- 
not make prompt and expeditious delivery, due to 
a strike of switchmen; the strike not being in- 
duced or caused by the carrier.—Gage v. Arkansas 
Cent. R. Co., Ark., 254 S. W. 665. 

21. Commerce—Status of Employee.—Railway 
car repairer, who at time of injury was repairing 
car which had been wholly withdrawn from serv- 
ice and commerce of every character and placed 
on repair track, to be overhauled and rebuilt, and 
which had been in course of repair for nearly two 
months, was not engaged, and the car on which 
he was working was not employed, in interstate 
commerce —Scoggins v. Union Pac. R. Co., U 
D. C., 292 Fed. 163. 

22. Status of Employee.—Member of railroad 
section gang. assisting in clearing snow from 
tracks between two points within the state, over 
which interstate commerce moved generally, and 
then directed to take local freight train back to 
headquarters of the gang, was not engaged in 
interstate commerce in attempting to board such 
train.—Churesr v. Duluth, W. & P. Ry. Co., U. S. 
D. C., 292 Fed. 153. 


23. Valve of Shipments.—A provision, in an 
express receipt approved by the Interstate Com- 
merce Commission, that the rate charged is de- 
pendent on the value, and is based on a valuation 
not exceeding $50 for any shipment of 100 pounds 
or less, and that carrier will not be liable for more 
than that amount. is valid as far as interstate 
commerce is concerned, whatever may be the la-v 
of the state.—American Railway Express Co. Vv. 
Levee, U. S. S. C., 44 Sup. Ct., 11. 


24. Corporations—Public Service Commission — 
Under Stock Corporation Law, § 24, and in view 
of section 24c. and Public Service Commission 
Law, § 69, a light and power corporation may issue 
stock of no par value in exchange for all the out- 
standing stock of par value, without authority 
from the public service commission. without in- 
curring a penalty under Public Service Commis- 
sion Law, § 73.—Peop'e v. Liberty Light & Power 
Co., N. Y., 201 N. Y. S. 302. 


25.——Stock Transfer.—Where corporation when 
substantially indebted and when its business out- 
look was unpromising, transferred large part of 
its assets to one stockholder in payment for stock- 
sold by him to another stockholder, and insol- 
vencv was then contemn’ated and thereby caused, 
the transfers, regardless of intent. are presumed 
and deemed fraudulent, and avoidable by creditors. 
Oliver v. Brennan. U. S. D. C.. 292 Fed. 197: 


26. Insurance—Cyclone.—A storm, shown by the 
evidence to be a rotary one, in which the wind 
blew spirally around a calm center of low atmos- 
pheric pressure, held a “‘cyclone,’”’ within the terms 
of a policy imposing double liability in case of 
death caused by a cyclone.—Cedergren v. Massa- 
chusetts Bonding & Ins. Co., U. S. C. C. A., 292 
Fed. 5. 

27.——Insurable Interest. — Where partnership 
property sold to plaintiff, a company incorporated 
by former partners to take over the business and 
assets, was covered by a fire policy in the name 
of the partnership. and after the incorporation 
there was a renewal of the policy, issued in the 
n°me of the vartnership. ‘‘as now or may be here- 
after constituted,’ plaintiff cannot recover on the 














policy, as the quoted words did not include it.— 
Diamond Cravat Co., Inc., v. Eagle, Star & British 
Dominions Ins. Co., Limited, of London, England, 
N. Y., 201 N. Y. S. 294. 

28.— Material Representations.—Insured, in ap- 
plying for a $1,000 policy listed his occupation as 
“only farming, not for hire,’’ and, without notify- 
ing insurer of a change of occupation, began work - 
for a logging contractor, and while so employed 
was killed. Under the classification of risks and 
rates $100 was the limit of liability for the death 
of a person so employed. Held that beneficiary 
can recover only $100.—Berry v. Merchants’ Life 
& Casualty Co., Wis., 195 N. W. 3365. 


29.——Payee.—Where the purchaser of a stock 
of goods and fixtures agreed to insure the property 
against fire, payable to seller as his interest might 
appear, though the seller had no lien, the agree- 
ment was to make the insurance moneys payable 
to him to the amount of the price unpaid at the 
ne a fire.—Farwell v. Johnson, N. Y., 201 N. Y. 


30.—wWarranties.—An untrue warranty in an 
automobile insurance policy that the truck covered 
was fully paid for, not mortgaged or otherwise 
incumbered, held not to preclude recovery, where 
it was made by the agent issuing the policy on his 
own responsibility, as the owner was not required 
to know the terms of his policy.—Collum v. Na- 
tional Fire Ins. Co., Wis., 195 N. W. 333 


31.——Warranty.—Where plaintiff made a state- 
ment in a fire policy on his automobile, that it was 
a model of 1917, when it was in fact a model of 
1921, such statement was a breach of warranty as 
to its description and a misrepresentation of a 
material fact, thereby defeating plaintiff's right 
to recovery under the policy.—Newell v. Aetna 
Ins. Co., N. J., 122 Atl. 373. 


32. Master and Servant—Agency.—The crucial 
question in this case is whether Wiley, the driver 
of defendant’s car, had authority to use it, and 
whether he was using it, in defendant’s business. 
From the evidence it clearly appears that Joe 
Brown owned and operated the Brown Transfer 
Company, and that Wiley was driving a car which 
belonged to Brown, and which was ordinarily used 
in his transfer business. It further appears that. 
besides the owner, Hurmel Beyseigel and Fred 
Brown worked at defendant's place of business 
and had authority to send out taxicabs; but it 
does not appear that any other person worked 
there, or had such authority. The preponderance 
of the evidence shows that the defendant was not 
at his place of business on the night of the col- 
lision. Beyseigel was there. and thought Fred 
Brown was there also, but did not know who sent 
the car out. After swearing on direct examination 
that Mr. Joe Brown sent him out, Wiley testified 
on cross-examination that he did not know 
whether it was Mr. Joe, or Mr. Fred, but that 
some one hollered out to him to run down and get 
these people; he did not know who it was called 
him. He later swore that “at the time there 
wasn’t any one there except Mr. Beyseigel and 
Mr. Joe and Mr. Fred Brown.” Wiley did not 
work regularly for Brown, but only when called 
in. Held, the ev‘dence was sufficient to support 
the verdict.—Ga.. 119 S. E. 459. . 


33. Agency.—Engineer, who, in running 35 
miles an hour through the yards. saw the brake- 
man of another train a sufficient distance away to 
have stopped his train, but failed to do so or to 
sound any warning, though the brakeman was en- 
grossed in his work, was guilty of recklessness, 
which could not be anticipated and was not as- 
sumed by the brakeman.—Moore v. Atlantic Coast 
Line Ry. Co., N. C., 119 S. E. 357, 


34.——Course of Employment.—One who is em- 
™oved to drive an ice wagon and deliver ice to 
various points in a city, off the premises of the 
employer, and who in the discharge of such duties 
must travel along a certain route, which crosses 
a railroad track, is, when driving the wagon loaded 
with ice along such route for the purpose of mak- 
ing deliveries and crossing the railroad track, 
acting within the course of his employment. It 
being necéssary for such employee, while so act- 
ing within the course of his employment, to expose 
himself to injury from railroad trains when in the 
act of passing over the railroad crossing, his 
death, when caused by a collision at such crossing 
between the wagon driven by him and a railroad 
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train, while he in the discharge of his duty is 
attempting to drive across the railroad crossing, 
arises out of the employment.—Atlantic Ice & Coal 
Corporation v. Wishard, Ga., 119 S. E. 429. 


35.——Employer Not Liable.—To make the owner 
of an automobile liable for injuries inflicted by a 
chauffeur operating the automobi.e, the servant 
must be engaged in and about his master’s busi- 
ness at the time of the injury, and where a motor 
truck was hired by the day, together with a dr.ver, 
the driver being paid by the owner, but working 
for and subject to the direction of another, the 
owner is not liable for the negligence of the driver. 
—Isaacs v. Prince & Wilds, Miss., 97 So. 558. 


36.——Third Persons.—Where defendant oil com- 
pany owned a gasoline piant, maintained negli- 
gently and so as to constitute a public nuisance, 
and individual defendants under contract with the 
oil company operated the plant and sold to the 
trade, the owner and agents, even though inde- 
pendent contractors, were all liable to third per- 
sons injured thereby.—St. Mary’s Mill Co. v. Illi- 
nois Oil Co., Mo., 254 S. W. 736. 


37. Municipal Corporations.—Actual Knowledge. 
—A person injured by stumbling over a raised and 
displaced tile projecting above the level of the 
sidewalk, over which such person, who had the 
capacity to see, was traveling in broad dayiight. 
is not barred from a recovery upon the ground o1 
contributory negligence, where it appears that 
such defective condition was to some extent ob- 
secured by a shadow, and that such person had 
no actual knowledge of the existence of such de- 
fect in the sidewalk.—City of Brunswick v. Glo- 
gauer, Ga., 119 S. E. 420. 


38.——-Bonds.—Where a municipal ordinance un- 
der which a bond given by a rent car owner was 
executed provided that ‘said bond may be sued 
upon in the name of the party injured by a breach 
thereof, and it shall not be void upon one recov- 
ery, but may be sued upon from time to time 
until the whole amount of the penalty is recov- 
ered,” held, that the bonding company, in an ac- 
tion by a passenger injured while riding in such 
rent car, could not avoid liability on the ground 
that there was no mutuality of contract.—G. A. 
ames Furniture Co. v. Bichon, Tex., 254 S. W. 


39.——Intersections.—G. L. c. 89, § 8, providing 
that driver of vehicle approaching ‘intersecting 
way” (defined in chapter 90, § 1, as any way join- 
ing another, whether crossing it or not) shall 
grant right of way to vehicles approaching from 
his right if arriving at point of intersection at 
approximately the same instant, was applicable 
where automobiles were approaching intersecting 
street from opposite directions, and one turned to 
the left into such street, though the intersecting 
street did not cross the other street.—McCarthy v. 
Beckwith, Mass., 141, N. E. 126. 


40.—Restrictions.—Where dedicator of addition 
with lots facing on M. street erected houses facing 
on that street, his erection of additional houses 
on the rear of the same lots, and facing on a side 
street, was not a breach of the representations 
implied in the plat, or a violation of an ordinance 
establishing a front building line on M. street, 
and the erection of the buildings on the side street 
will not be restrained at the suit of purchasers of 
other lots on M. street in the addition; the houses 
not being nuisances in themselves and conforming 
to the building line on the side street.—Hall v. 
Stevens, Tex., 254 S. W. 610. 


41.——Street -Accidents.—Where failure of driver 
to stop ambulance before it left street and struck 
persons on sidewalk was due mainly to failure of 
brakes to hold because of grease inside the brake 
band, and it did not appear that the driver saw 
the injured persons at all, finding of willful, wan- 
ton, and reckless misconduct would not have been 
warranted.—Foley v. Wesson Memorial Hospital 
Mass., 141 N. E. 113. 


42.—Zoning Ordinance.—A zoning ordinance 
did not justify refusal of application for permit to 
construct a garage filed with plans and specifica- 
tions before enactment of the ordinance, where 
ordinance expressly provided that it should not 





apply to plans already filed.—Keavey v. Randall, 
N. J., 122 Atl. 379. 


43. Negligence—Agency.—As respected imputed 
negligence, driver of «utomobile of plaintiff's 
father, in which plaintiff was riding, even though 
the agent or servant of the father, held not the 
agent or servant of plaintiff, a girl 11 years old.— 
Stemier v. Cady, Mass., 141 N. E. 109. 


44. Principal and Agent—Ratification.—Where 
A. contracts to furnish labor and material and 
complete a contract, and B., an employee of A., 
purchases the material and uses the same in the 
completion of A.’s contract, and A. receives pay- 
ment for the said material, A. thereby ratifies the 
act of his employee in making such purchase, and 
is liable for the purchase price of such material.— 
Green Const. Co. v. Empire Dist. Electric Co., 
Okia., 218 Pac. 1074. 


45. Sales—Commissions.—A contract of sale of 
an automobile agency requiring buyer to pay to 
seller ‘‘a commission of 5 per cent on the selling 
price of all sales of S. cars which may be made 
to prospective customers, which L. (seller) may or 
will personally turn over to” buyer, held to obli- 
gate buyer to pay commission on only such sales 
as were procured by seller as an employee of the 
buyer, subsequent to the sale of the business, and 
not on sales made to prospects named in list of 
prospects.—-Luce v. Park Street Motor Corporation, 
Me., 122 Atl. 338. 


46.— Conditional Sales.—Lien of conditional 
seller, reserved in New Hampshire without the 
memorandum and record fequired by Pub. St. 1901, 
ec. 140, § 23, is ipyalid only against the claims of 
attaching creditors and subsequent purchasers 
without notice.—Goudie v. American Moore Peg 
Co., N. H., 122 Atl. 349. 


47.——Price.—Where buyer refused to accept 
cross-ties at the contract price, but offered to take 
them at reduced price, and the seller shipped them 
at that price, such modification and fulfil.ment of 
the contract precluded recovery for breach of the 
original contract, on theory that, as the seller 
could not obtain that price elsewhere, he was 
merely performing his obligation to sell them at 
the best price obtainable.—Cragin v. J. S. Eaton & 
Bro., Miss., 97 So. 532. 


48. Taxation—Classification of Property.—The 
classification of property subject to an inheritance 
tax by the residence of the decedent does not vio- 
late the privileges and immunities provision of ar- 
ticle 4 of the federal Constitution nor deprive any 
person of property without due process of law, 
nor deny to any person the equal protection of the 
law.—Enochs v. State, Miss., 97 So. 534. 


49.—Indian Land.—The power to tax inherited 
Indian land is coincident with and dependent upon 
the removal of restrictions upon alienation, and 
prior to the approval of conveyances of full-blood 
Indian heirs under the provisions of the act of 
May 27, 1908, by the proper court, the power to 
tax said lands does not exist.—Combs v. Johnson, 
Okia., 218 Pac. 1098. 


50. Workmen’s Compensation Act -— Injured 
While Walking on Railroad Tracks.—Under Work- 
men’s Compensation Act June 2, 1915, art. 3, § 
301 (P. L. 738; Pa. St. 1920, § 21984), authorizing 
compensation if the injury to an employee ‘“‘actual- 
ly engaged in the furtherance of the business of 
the employer” is sustained off from the employer’s 
premises, but on premises where the employer's 
business or affairs are being carried on, the em- 
ployee’s presence being required by the nature of 
his employment, no compensation can be awarded 
for injuries received off from the premises of the 
employer unless the employee’s presence there was 
required by his employment, so that compensation 
for the death of an employee on a railroad track 
not belonging to his employer by the operation of 
his employer’s switch engine cannot be awarded 
where deceased was using the tracks as a cus- 
tomary path:in going home from work; deceased 
not being “actually” engaged in the emplceyer’s 
business when injured.—Rotolo v. Punxsutawney 
Furnace Co., Pa., 120 Atl. 704. 
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